
 

Fact Sheet  

The Seven Test of Just Cause 

 

1. Fair Notice 

Can the employer prove that it publicized the rule or standard and its penalties in a handbook, a posting, 

or through announcements to the rank and file? An employer may not discipline an employee for 

violating a rule or standard whose nature and penalties have not been made known.  

 2. Consistency 

Can the employer prove it has consistently enforced the rule or standard over time? Failure to enforce a 

rule for a protracted period of time lulls employees into believing the rule is no longer in effect, so 

punishment is equivalent to applying a rule of which the employee is unaware. 

 3. Due Process 

Can the employer prove that they conducted an interview or a hearing before issuing discipline, took 

action promptly, and listed charges precisely? Just cause requires a minimum level of due process. 

Before it announces discipline, an employer must offer the employee an opportunity to dispute the 

charges, explain why he or she did what he did, and if appropriate, express remorse. Once assessed, 

discipline may not be increased. 

 4. Substantial Proof 

Can the employer prove that the investigation showed charges were proven by substantial and credible 

evidence? Because workers' livelihoods are at stake, just cause requires that employers base decisions 

on verifiable observations and records, not rumors, suspicion, or speculation. In arbitration, employers 

may not rely solely on hearsay evidence to prove an employee's misconduct. 

 5. Equal Treatment 

Can the employer prove that employees who commit similar offenses are treated similarly? An employer 

may not assess a considerably stronger punishment against one employee than it assessed against 

another known to have committed the same or a substantially similar offense, unless a valid distinction, 

such as a significant difference in seniority, record, or attitude, justifies a higher penalty. A fair 

disciplinary process is inconsistent with favoritism or discrimination 



6. Progressive Discipline 

If there is a chance that an employee can change or rehabilitate himself, can the employer show that it is 

applying a penalty that allows the employee to demonstrate improvement? When responding to 

misconduct that is short of egregious, the employer must issue at least one level of discipline that allows 

the employee an opportunity to improve. Unlike the criminal system, the primary purpose of industrial 

penalties is to correct wrongdoing, not to punish or humiliate the offender.  

 7. Proportional Discipline and Consideration of Mitigating and Extenuating Circumstances 

Can the employer prove that the discipline is proportional to the gravity of the offense, taking into 

account any mitigating, extenuating, or aggravating circumstances? When determining the proper 

penalty for misconduct, employers must consider all aspects of the matter. Employees with strong 

records have an incentive to reform and are likely to respond to intermediate penalties.  

Source: Robert M. Schwartz, author of Just Cause: A Union Guide to Winning Discipline Cases 

 

 

Other resources: 

• Article on Just Cause --Using 'Just Cause' to Defend Against Unfair Discipline 

• NYSNA resources on Just Cause 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Want more nurse member leader trainings? 
Check out the training schedule at: https://tinyurl.com/nysnatrainings 
 

Contact Labor Education: labored@nysna.org 

 

https://labornotes.org/store/just-cause
https://labornotes.org/2019/01/using-just-cause-defend-against-unfair-discipline
https://www.nysna.org/just-cause-using-seven-tests#.YKUoTahKg-U
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